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INTRODUCTION 

The message of the fifth Intergovernmental Panel on Climate Change (IPCC) report is clear and 

forceful: “warming in the climate system is unequivocal”. It is “extremely likely” that human 

influence is the dominant cause of warming since the mid-20th century.
1
 Unfortunately, this degree 

of scientific certainty is not reflected in policy and decision making around the world. Climate 

change is a difficult issue, with a multitude of moral, political and economic challenges. 

With near-universal membership of the United Nations Framework Convention on Climate Change 

(UNFCCC), all parties agreed to prevent “dangerous anthropogenic interference with the climate 

system.”
2
 Renewable energy development has since become an integral method of reducing 

national greenhouse gases (GHGs). Such investment also addresses issues of energy supply and 

security, and supports the local economy and employment. 

The main purpose of this essay is to highlight the confused state of New Zealand laws in this area. 

The Supreme Court in Greenpeace New Zealand Inc v Genesis Power Ltd (Greenpeace)
3
 and West 

Coast Ent Inc v Buller Coal Ltd (Buller Coal)
4
 has recently ruled that climate change is only a 

relevant consideration for renewable energy applications and not for coal-fired power plants or a 

coal mine application.  

The New Zealand approach is assessed in relation to California, a state that has made considerable 

advances in renewable energy development in recent years. 

                                                           
* Annie Cao, BSc/LLB(Hons) student, the University of Auckland. This essay is a brief summary of the author’s 

Honours Dissertation. The full Dissertation also discusses Danish and Australian approaches. 
1
 Intergovernmental Panel on Climate Change “IPCC Press Release Human  influence on climate clear, IPCC report 

says” (27 September 2013) at 1.  
2
 United Nations Framework Convention on Climate Change (opened for signature 4 June 1992, entered into force 21 

March 1994) at art 2.  
3
 Greenpeace New Zealand Inc v Genesis Power Ltd [2008] NZSC 112, [2009] 1 NZLR 730 (Greenpeace SC). 

4
 West Coast Ent Inc v Buller Coal Ltd [2013] NZSC 87 (Buller Coal SC). 



2 

 

There are two main research questions. The first is to ask whether climate change is a valid 

consideration for all energy generation projects in both jurisdictions. The second question explores 

what New Zealand law should be, from a normative point of view.   

Part I gives a brief summary of the statutory background of the two jurisdictions. Part II focusses on 

the relevance of climate change considerations in renewable energy projects. Part III examines the 

law in respect of GHG emitting projects. Finally, Part IV explores project applications that 

indirectly emit GHGs, such as a coal mine. With the goal of better environmental protection, 

legislative reform options are discussed in Part V.  

 

PART I  

STATUTORY BACKGROUND 

A New Zealand  

1 The Resource Management Act 1991 (RMA)   

The RMA is New Zealand’s primary piece of legislation that governs how natural resources are 

managed. The core purpose of the RMA is to promote the sustainable management of natural and 

physical resources. This purpose is supplemented by mandatory considerations in the remainder 

sections of Part II. Decision makers “shall recognise and provide for” matters of national 

significance,
 5

 “have particular regard to” other matters under s 7, and shall take into account the 

principles of the Treaty of Waitangi.
 6

 But the “cardinal and pivotal matter to bear in mind is the 

purpose set out in section 5.”
7
 

2 Resource Management (Energy and Climate Change) Amendment Act 2004 (RMAA 2004) 

The RMA has undergone numerous reforms and amendments since its enactment.
8
 The RMAA 

2004 is most pertinent for this essay. 

                                                           
5
 RMA, s 6. 

6
 Section 8. 

7
 Genesis Power Ltd v Franklin District Council [2005] NZRMA 541 (EnvC) at [213] per Judge Whiting. 

8
 To date, there have been 17 Resource Management Amendment Acts. See Ministry for the Environment “Past RMA 

Amendments” (5 September 2013) <www.mfe.govt.nz/rma>.  

http://www.mfe.govt.nz/rma
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The Amendment Act was introduced to Parliament upon Ministerial recommendation that resource 

management decisions and local government plans did not adequately consider the effects of 

climate change.
9
  

As a result, new s 7 matters were provided for, including: “the efficiency of the end use of 

energy”,
10

 “the effects of climate change”
11

 and “the benefits to be derived from the use and 

development of renewable energy.”
12

 New ss 70A, 70B, 104E and 104F were also added. 

The RMAA 2004 has been criticised to contain mixed messages.
13

 This is evident in the Purpose 

section:  

3  The purpose of this Act is to amend the principal Act— 

  … 

 (b) to require local authorities— 

(i) to plan for the effects of climate change; but 

(ii) not to consider the effects on climate change of discharges into air                

of greenhouse gases. 

Councils have a strong mandate to plan for the effects of climate change but lack the power to 

mitigate climate change.
14

 Commentators are not surprised that this “flagrant incongruence” would 

result in litigation.
15

  

In particular, s 104E has caused immense interpretative havoc in the court system. The case law is 

discussed in Parts II and III. 

 

 

                                                           
9
 Cabinet Policy Committee “Planning for the Effects of Climate Change: The Role of the Resource Management Act” 

(2002) POL (02) 221 at [2].  
10

 RMA, s 7(ba). 
11

 Section 7(i). 
12

 Section 7(j). 
13

 Alon Tal “Tried and True: Reducing Greenhouse Gas Emissions in New Zealand Through Conventional 

Environmental Legislative Modalities” (2009) 12 Otago L Rev 149 at 161. 
14

 Cabinet Policy Committee, above n 9, at [19], [28]. 
15

 Tal, above n 13, at 160. The RMAA 2004 is “one of the more curious pieces of legislation on climate change that has 

been introduced internationally.” 



4 

 

104E Applications relating to discharge of greenhouse gases 

When considering an application for a discharge permit or coastal permit to do 

something that would otherwise contravene section 15 or section 15B relating 

to the discharge into air of greenhouse gases, a consent authority must not 

have regard to the effects of such a discharge on climate change, except to the 

extent that the use and development of renewable energy enables a reduction 

in the discharge into air of greenhouse gases, either— 

(a)  in absolute terms; or 

(b)   relative to the use and development of non-renewable energy. 

The first part of s 104E is known as the “prohibition”. The second part is the “exception.”  

3 Policies and targets 

The National Policy Statement on Renewable Energy Generation 2011 (RE NPS) includes a 

renewable electricity target of 90 per cent by 2025.
16

 But, this ambitious target is not accompanied 

by a strong stance on emissions reduction.   

On 16 August 2013, the Government announced an unconditional five per cent emissions reduction 

target below 1990 levels by 2020. This is accompanied by a conditional target of 10 to 20 per cent 

by 2020 if a comprehensive global agreement is reached.
17

  The Government has also set a 50% 

reduction target by 2050.
18

 

B California  

With a population of 38.04 million,
19

 California is no small emitter. It is the world’s fifth largest 

consumer of energy,
20

 and on the global scale, the twelfth largest emitter of GHGs in the world.
21

  

                                                           
16

 New Zealand Government National Policy Statement for Renewable Electricity Generation 2011 at 3. 
17

 For other conditions, see Ministry for the Environment “New Zealand’s emissions reduction targets” (18 September 

2013) <climatechange.govt.nz>. 
18

 See Ministry for the Environment Gazetting New Zealand’s 2050 Emissions Target Minister’s Position Paper 

(January 2011). 
19

 US Census Bureau “State & County QuickFacts California” (27 June 2013) <quickfacts.census.gov>. 
20

 California Energy Commission (CEC) “An Overview of the California Energy Commission” <www.energy.ca.gov>. 
21

 CEC and California Public Utilities Commission Proposed Final Opinion Summary on Greenhouse Gas Regulatory 

Strategies (September 2008) at 2. 
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The bulk of in-state electricity generation is powered by natural gas at 61.1 per cent in 2012.
22

 But 

renewable sources of electricity have steadily increased, from 13.7 per cent in 2007 to 17.1 per cent 

in 2012.
23

  

1 Californian environmental laws and GHG policies 

Californian environmental law is a combination of federal, state and municipal laws and regulations. 

Federal environmental laws, such as the Clean Air Act (CAA), must be passed by both the House of 

Representatives and the Senate.
24

  

The California Environmental Quality Act of 1970 (CEQA) imposes environmental impact 

reporting and public participation obligations on state and local agencies.
25

 Comprehensive 

environmental impact reports (EIR) are prepared where a project has the potential to cause a 

significant effect on the environment.
26

  

AB 32, “California's landmark climate change legislation,”
27

 was enacted in 2006. A concrete goal 

was established to cap California’s GHG emissions at 1990 levels by 2020.
28

 This has since been 

supplemented by an ambitious target of 80 per cent below 1990 levels by 2050.
29

  

To help meet the AB 32 goal, an aggressive Renewable Portfolio Standard (RPS) was established. 

The RPS applies to all electricity retailers and requires 33 per cent of electricity retail sales to come 

from renewable sources by 2020.
30

  

In addition, Senate Bill 1368 (SB 1368), enacted in 2006, prohibits publically owned electric 

utilities from entering into long-term commitments with power plants that exceed the Emission 

Performance Standard (EPS) of 0.5 metric tonnes CO2 per megawatt-hour (MTCO2/MWh).
31

 As 

                                                           
22

 CEC “Total System Power for 2012” (August 1 2013) <energyalmanac.ca.gov>. 
23

 CEC “2007 Total System Power in Gigawatt Hours” (July 14 2009)  <energyalmanac.ca.gov>. 
24

 Daniel M Steinway and Baker Botts “Fundamentals of Environmental Law” in Environmental Law Handbook  (21st 

ed, Government Institutes, USA, 2011) 1 at 2.1. 
25

 CEQA PRC, §21003.1. 
26

 §21080(c),(d); CEQA Guidelines in 14 CCR §15063. 
27

 California Environmental Protection Agency “Air Board passes two major building blocks in state's effort to fight 

global warming” (6 December 2007) News Release 07-59 <www.arb.ca.gov>. 
28

 AB 32 is codified in the Health and Safety Code (HSC) from §38550.  
29

 California Governor’s Executive Order S-3-05.  
30

 See California Senate Bill X1-2; California Governor’s Executive Order S-21-09; S-14-08.  
31

 20 CCR § 2902(b). 
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existing contracts expire, more than 18,000 GW procured under contracts with high emitting 

facilities will have to be replaced by more efficient sources.
32

 

 

2 Permitting regime 

The California Energy Commission (Commission) has the exclusive jurisdiction to license thermal 

power plants of 50 MW or larger.
33

 Non-thermal power plants, such as wind farms and solar 

photovoltaic systems are outside the jurisdiction of the Commission. Instead, such projects are 

governed by state and local planning laws. Many counties have adopted wind energy zoning 

ordinances to govern location, height restrictions, noise and other issues.
34

  

 

PART II 

RENEWABLE ENERGY PROJECTS 

A New Zealand 

The court’s approach to renewable energy projects is straight forward. Under RMA s 104(1), the 

decision maker has regard to the actual and potential environmental effects of the activity, and all 

relevant provisions of, inter alia, National Environmental Standards (NES), NPS and regional and 

district plans. This assessment is subject to an overall evaluation under Part 2.
35

 

1 Balancing climate change against other considerations  

In a series of wind energy cases, the Environment Court has balanced global climate change 

benefits of renewable energy against local adverse effects. Sections 7(i) and (j) have prompted the 

courts to consider IPCC reports,
36

 New Zealand’s Kyoto Protocol (KP) commitments,
 37

 and the 

equivalent tonnage of CO2 that a renewable project prevents from entering the atmosphere.
38

 

                                                           
32

 Palen Solar Power Project Commission Decision CEC-800-2010-010-CMF, December 2010 at V-A-9 (Palen). 
33

 PRC, § 25500. 
34

 Anne E Mudge Overview of Siting and Permitting Wind Projects in California and Role of Voluntary Siting 

Guidelines for Wind Projects (California Wine Energy Association, June 16 2006) at 1.  
35

 RMA, s 104(1). 
36

 Meridian Energy Ltd v Wellington City Council [2007] NZEnvC W031/07 14 May 2007 at [389]. 
37

 The Outstanding Landscape Protection Society Inc v Hastings District Council [2008] NZRMA 8 (EnvC) at [98], 

Contact Energy Ltd v Manawatu-Wanganui Regional Council [2011] NZEnvC 406, [2011] NZRMA 155 at [35].  
38

 Outstanding Landscape Protection Society, above n 37, at [31];  
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The benefits of climate change mitigation can be outweighed by landscape effects, amenity, noise 

and Treaty of Waitangi issues. For example, Project Hayes in Central Otago was deemed to create 

its own “wind farm landscape” in a “highly natural and near endemic environment.”
39

  

The relationship of Maori with their ancestral lands, water, sites and other taonga is another matter 

of national significance that can outweigh the s 7 matters.
40

 This was the outcome in Outstanding 

Landscape Protection Society Inc v Hastings District Council, where the local iwi put forward 

extensive evidence of their attachment to the affected area.
41

  

B California 

California’s approach to renewable energy projects is essentially the same as New Zealand.  

The Palen Solar Power Project is a solar thermal electric generating facility with a generating 

capacity of 500MW. The Commission easily concluded that the project will reduce net GHG 

emissions from the electric system and will foster the AB 32 goal.
42

 However, the other impacts on 

archaeological resources and the visual landscape were concerning.
43

 Ultimately, the Commission 

decided that the climate change benefits outweighed the adverse effects of land and culture loss and 

the degradation of scenic vistas.
44 

 

 

PART III 

NON-RENEWABLE GHG  EMITTING PROJECTS 

A New Zealand 

1 Greenpeace litigation  

In 2005 Northland Regional Council granted consent to Mighty River Power Ltd to operate a coal-

fired power station. Greenpeace appealed against the consents.  

                                                           
39

 Maniototo Environmental Society Inc v Central Otago District Council EnvC Christchurch 103/09, 28 October 2009 

at [757(2)].  
40

 RMA, s 6(e). 
41

 Outstanding Landscape Protection Society, above n 37, at [81]. 
42

 Palen, above n 32, at V-A-13. 
43

 At VI-C-34 – VI-C-58. 
44

 At VIII-1, VIII-5, VIII-6. 
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The issue in dispute was whether consent authorities could consider the impact of the proposed 

GHG discharge on climate change as part of the decision making process.  

In the Environment Court,
45

 Judge Newhook dismissed the appeal. This was overturned by 

Williams J in the High Court.
 46

 The Court of Appeal and the Supreme Court by majority,
47

 decided 

that the effect of GHGs on climate change is not a valid consideration for discharge permit 

applications. 

2 Arguments in favour of Greenpeace 

Elias CJ in the Supreme Court and Williams J in the High Court stressed the paramount importance 

of ss 7(i) and 7(j) in its application to all energy applications, whether or not renewable energy is 

proposed.
 48

  However, s 7(i) is limited by s 104E. If an application does not enable a reduction in 

the discharge of GHGs, then to the extent that a comparable renewable energy proposal enables a 

reduction of GHG emissions, the effects of climate change can be considered.
49

  

3 Arguments against Greenpeace 

The Court of Appeal unanimously disagreed with Elias CJ and Williams J in holding that the s 7 

considerations do not apply to projects caught by s 104E.  

First, the impact of GHGs on climate change is upstream of climate change itself; therefore it is not 

an “effect” of climate change under s 7(i).
50

 Secondly, the s 7(j) obligation to consider the benefits 

of renewable energy does not entail that the disbenefits of non-renewable energy must be 

considered.
51

 Both points are unduly formalistic. Both causes and effects of climate change should 

be considered as part and parcel. The same can be said for the second point. Non-renewable energy 

applications are “simply the reverse side of the same coin” as renewable applications.
52

    

                                                           
45

  Greenpeace New Zealand v Northland Regional Council EnvC Auckland, A094/06, 11 July 2006 (Greenpeace 

EnvC). 
46

 Greenpeace New Zealand v Northland Regional Council [2007] NZRMA 87 (HC) at [17] (Greenpeace HC). 
47

 Genesis Power Ltd v Greenpeace New Zealand Inc [2007] NZCA 569, [2008] 1 NZLR 803 (Greenpeace CA). 
48

 Greenpeace HC, above n 46, at [17]; Greenpeace SC, above n 3, at [40].  
49

 Greenpeace HC at [55]; Greenpeace SC, at [26]. 
50

 Greenpeace CA, above n 47, at [37]. 
51

 At [43(a)].  
52

 Greenpeace SC, above n 3, at [11].  
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The stronger arguments were grounded in the purpose and legislative history of the RMAA 2004. 

The thrust of the Amendment Act was to nationalise control of greenhouse gases.
53

 Regional 

control of GHGs would lead to inconsistent, ad hoc regulation and a duplication of effort between 

national and regional government in regulating GHGs.
54

 Therefore, to compare a coal-fired power 

plant with a renewable energy alternative, to the limited extent endorsed by Elias CJ, would be 

contrary to the Amendment Act.
55

 

This interpretation of s 104E is correct based upon legislative purpose and intent. However, the 

outcome of the decision is unsatisfactory. The preferred mode of national regulation, the Emissions 

Trading Scheme (ETS) is “too soft on big polluters”.
56

 Without an overall cap on emissions, it lacks 

the essential element of a cap-and-trade system.
57

 Therefore, genuine environmental protection is 

unlikely under this current system.   

B California 

A recent certificate issued by the Commission was for the Oakley Generating Station (Oakley), a 

natural gas-fired facility with a generating capacity of 624 MW.
58

  

The Commission first outlines the relevant laws and regulations. These include AB 32, Executive 

Order S-3-05, SB 1368 and mandatory reporting obligations. The Commission then adopts a three-

part test to assess whether the proposed facility advances the relevant goals and policies.
59

 

Gas-fired plants must: 

1. Not increase the overall system heat rate for natural gas plants; 

2. Not interfere with generation from existing renewable facilities nor with the integration of 

new renewable generation; and 

3. Reduce system-wide GHG emissions and support the goals and policies of AB 32. 

 

With regards to the first consideration, Oakley has a significantly lower heat rate than existing 

power plants in the area.
60

 Wind and solar, are not on-demand resources,
61

 therefore, new efficient 

                                                           
53

 Greenpeace CA, above n 47, at [40]. See also Resource Management (Energy and Climate Change) Amendment Bill 

2003 (48-1) at explanatory note. 
54

 Greenpeace CA, at [17].  
55

Greenpeace EnvC, above n 45, at [44]. 
56

 Slobodan Perdann and Adisa Azapagic “Carbon trading: Current schemes and future development” (2011) 39 Energy 

Policy 6040 at 6046.  
57

 At 6046.  
58

 Oakley Generating Station Commission Decision CEC-800-2011-002-CMF, May 2011 (Oakley). 
59

 The test was first set out in the Avenal Energy decision CEC-800-2009-006-CMF, December 2009. 
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gas-fired generators are “vital” in replacing less efficient facilities and to facilitate new renewable 

generation.
62

  

But the Commission qualifies its support for non-renewable power plants by acknowledging that, 

“we cannot and should not continue adding gas-fired plants … ad infinitum”.
 63

 Therefore “the 

proportion of gas generation in the state’s generation mix will gradually diminish.”
64

 

With reference to the overarching policies and goals described in Part I, the Commission decided 

that Oakley would be consistent with this framework.
65

 

 

PART IV 

ENERGY PROJECTS WITH END USE EFFECTS 

A New Zealand 

1 Buller Coal litigation  

Prior to the Buller Coal line of cases, the role of the RMA in addressing the effect of indirect 

emissions on climate change was unclear.
66

 The Supreme Court has since declared that the correct 

interpretation of the RMAA 2004 means GHG effects on climate change are also invalid in the 

context of indirect emissions.  

Coal mining is a restricted discretionary activity under the Buller District Plan. As climate change is 

not a specified matter in the Plan,
 67

  the end use of coal is not a relevant consideration to the 

decision making process.
68

 Other “ancillary” activities, such as roading and pipe works do not have 

restricted discretionary statuses and require resource consents to use land
69

 and water.
70

  

                                                                                                                                                                                                 
60

 Oakley, above n 58, at V-A-10. 
61

 At V-A-12. 
62

 At V-A-5. 
63

 At V-A-6. 
64

 At V-A-6. 
65

 At V-A-15. 
66

 Ed Steane and Teresa Weeks “Climate Change and the RMA: implications of Greenpeace New Zealand Inc v 

Genesis Power Ltd” (April 2009) RMJ 1 at 5. 
67

 For this activity status, the Council’s discretion is limited to specified considerations in the Plan. See RMA, s 

77B(3),(4).  
68

 Buller Coal SC, above n 4, at [104].  
69

 RMA, s 9. 
70

 Section 14. 
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The issue was whether climate change considerations are relevant for these “ancillary activities” 

under s 104(1)(a). Does the end use of coal fall under the definition of “effect”? 

2 Arguments 

The Environment Court and High Court reached the same conclusion that ss 7(i) and 104(1)(a) 

cannot be interpreted to “cut down the clear underlying policy of the 2004 Amendment”.
 71

 This 

factor and the problems of extra-territorial GHG regulation prevent indirect climate change effects 

from being considered.
72

 

The recently released Supreme Court decision was highly anticipated. Unsurprisingly, Elias CJ 

dissented in a similar vein to Greenpeace. Her Honour held that s 104(1)(a) does not exclude end 

use considerations as the definition of “effect” includes future and cumulative effects, regardless of 

scale, on an ecosystem.
73

 Elias CJ saw the RMAA 2004 as only pertinent to discharge applications, 

therefore s 104(1)(a) is unaffected by the amendments.
74

 

The majority judgment agreed with the High Court. To adopt the minority interpretation would 

produce “anomalous” outcomes. For example, if climate change considerations were permitted for 

ancillary activities of a coal-fired power station, but prohibited under the discharge application.
75

 

Again, this outcome is unsettling. A hundred per cent of the coal is planned for export to non-

Annex I countries under the KP.
 76

 If the RMA does not kick in, the end use effects will be 

completely unregulated and unaccounted for.  

B California  

In the Buller Coal context, relevant case law were found on a federal level. Federal agencies must 

address climate change concerns in National Environmental Planning Act (NEPA) documents even 

                                                           
71

 Buller Coal Ltd v West Coast Ent Inc [2012] NZEnvC 80, [2012] NZRMA 401 at [54] per Judge Newhook (Buller 

Coal EnvC). 
72

 Royal Forest and Bird Protection Society of New Zealand Inc v Buller Coal Ltd [2012] NZHC 2156, [2012] NZRMA 

552 at [51]-[55] (Buller Coal HC). Whata J found that s 15 cannot apply outside of New Zealand therefore there is no 

jurisdiction to consider extra-territorial effects. 
73

 Buller Coal SC, above n 4, at [74], [69]. See RMA ss 2 and 3.  
74

 At [84]. 
75

 At [166]. 
76

 At [14]. 



12 

 

if a federal project has indirect effects on climate change.
77

 The effects only need to be reasonably 

foreseeable.
78

 The same approach applies under CEQA.
79

 

In the precedent-setting decision of Border Power Plant Working Group v Department of Energy,
80

 

the Bureau of Land Management (BLM)’s decision to grant a right-of-way for power lines 

associated with new gas-fired power plants in Mexico was challenged. The plaintiff successfully 

claimed that the BLM failed to consider the effect of GHG emissions in its NEPA documents.
81

 

Prior to this case, no court has held that the impact of GHGs on climate change is sufficiently 

foreseeable for agencies to consider.
82

 

In Mid States Coalition for Progress v Surface Transportation Board, it was claimed that the 

Surface Transportation Board violated NEPA by failing to examine the foreseeable effect of GHGs 

in deciding to upgrade a rail line to transport coal from Wyoming to power plants in the Midwest. 

The Court agreed.
83

 

Border is significant because the emissions are released extra-territorially. However, it is the only 

case of its type cited in the literature and its brief reasoning means its reliability is doubtful.
84

 But 

under this approach, the decision maker would have been entitled to consider climate change effects 

in Buller Coal. 

 

 

 

 

 

                                                           
77

 40 CFR § 1502.16. See definition of “effects” at 40 CFR 1508.8. 
78

 More than 50 cases in the last twenty years have opposed projects in this way. See Kevin A Ewing and Michael 

Weller “Climate Change and Environmental Law” in Environmental Law Handbook (21
st
 ed, Government Institutes, 

USA, 2011) 673 at 2.5.3. 
79

 CEQA regulations 15064(d). In evaluating the significance of the environmental effect of a project, direct physical 

changes and reasonably foreseeable indirect physical changes in the environment must be considered. 
80

 Border Power Plant Working Group v Department of Energy 467 F Supp 2d 1040 (SD Cal 2003).  
81

 At 1028-1029. 
82

 Holtkamp and Schilling “Air Quality Impacts Associated with Extraction and Burning of Western Coal” Rocky 

Mountain Mineral Law Foundation Conference (February 28-March 1 2013) at 28. 
83

 Mid States Coalition for Progress v Surface Transportation Board 345 F 3d 520 (8th Cir 2003). 
84

 Bradford C Mank “Civil Remedies” in Michael B Gerrald (ed) Global Climate Change and US Law (2007, Chicago, 

American Bar Association) 183 at 217. 
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PART V 

LESSIONS FOR NEW ZEALAND 

Despite New Zealand’s small contribution to global climate change, the country is amongst the top 

five of KP Annex I countries for per capita emissions.
85

 Therefore, on a per capita basis, the climate 

change contribution is disproportionally large. Arguably, New Zealand’s “fair share” in combating 

climate change should be more ambitious than the current Government’s position.
86

 A cascade of 

changes is needed to achieve hierarchical consistency between policy, law and on-the-ground 

implementation in order to combat irreversible climate change. 

A Policy and Targets 

New Zealand’s 2050 emissions reduction target is ambitious. But it cannot be taken seriously as the 

2020 binding target is only five per cent. Without ambitious short-term targets, the technology, 

infrastructure and behavioural changes will not be in a sufficiently advanced state to meet the 2050 

target. 

Other developed countries with a similar share of global emissions are Norway
87

 and Switzerland, 

88
 with unconditional 30 per cent and 20 per cent reduction pledges respectively.

89
 It goes to show 

that a small share of global emissions is no excuse for inaction. 

Recommendation 1: New Zealand should increase the 2020 binding target to 20 per cent below 

1990 levels. This target is in line with the EU’s commitment and will force the Government to 

actively mitigate climate change, instead of relying on carbon sinks.
90

   

B Greenpeace and Buller Coal: What next? 

The Greenpeace and Buller Coal decisions are hard to justify if climate change is to be taken 

seriously. This section explores how better outcomes can be achieved in future. 

 

                                                           
85

 See Ministry for the Environment New Zealand’s Greenhouse Gas Inventory & Net Position Report 1990-2011 

Snapshot (April 2013) at 5. 
86

 “Fair share” is used widely. See for example, New Zealand Government Nick Smith “Govt sets 50% by 2050 

emissions reduction target” (31 March 2011) <beehive.govt.nz>. 
87

 0.13% UNEP The Emissions Gap Report 2012 Nairobi, at table 2.1.  
88

 0.12%.  
89

 At table 2.1. 
90

 New Zealand was able to meet its KP commitments through forestry sinks. Ministry for the Environment New 

Zealand’s 2020 Emissions Target (July 2009) at 2.   
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1 NES under ss 70B and 104F 

Consent authority could consider the effects of GHGs on climate change if a NES exists to control 

such effects.
91

 Though the Court of Appeal in Greenpeace and the High Court in Buller Coal 

envisaged the future promulgation of a NES, 
92

 there is still no sight of one on the horizon. This is 

disappointing as almost a decade has passed since the enactment of the RMAA 2004. 

An NES will help achieve consistency between local decision-makers, thus removing the fear of ad 

hoc regional GHG regulation.
93

 Guidance can be provided on appropriate GHG consent conditions 

such as financial compensation, offsetting and the interaction between RMA regulation and the 

ETS.
94

  

2 Repeal the RMAA 2004 

New Zealand’s “lacklustre performance” in emissions reduction is largely attributed to inconsistent 

Government policies in this area.
95

 The best option to further the goal of clear and consistent 

legislation is to repeal the RMAA 2004. Sections 70A and 104E cannot be understood by lay people 

and the purpose section is blatantly contradictory. 

In addition, the NES described above, is unrealistic given the legislative history and intent of the 

RMAA 2004. The purpose of the Amendment Act was to remove power from local authorities in 

light of the ETS, whereas this approach supports the co-existence of the RMA and the ETS. 

Recommendation 2: Repeal the RMAA 2004 in its entirety and promulgate an NES as soon as 

practicable under RMA, s 43.  

(a) How to implement Recommendation 2 in the Buller Coal context  

The NPS, under Recommendation 2, can specify when and to what extent local authorities can 

regulate extra-territorial GHG effects. For example, decision makers could place varying degrees of 

weight on the climate change argument, depending on the existence and strength of emissions 

mitigation and reduction targets in the country of combustion. 

                                                           
91

 RMA, s 104F. 
92

 Buller Coal HC, above n 72, at [46], Greenpeace CA, above n 47, at [43(e)]. 
93

 Greenpeace CA, at [17]. 
94

 Sarah Baillie “The Consideration and Regulation of Climate Change Effects under the Resource Management Act 

1991” (LLB(Hons) Dissertation, University of Otago, October 2012) at 55. 
95

 Tal, above n 13, at 151. 
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Ideally, all UNFCCC parties will have emissions reduction obligations. In Doha, parties committed 

to a new binding protocol by 2015, to be in force in 2020.
 96

 When such a protocol is in force, this 

kind of proposed regulation may no longer be necessary. But until then, doing our “fair share” 

requires consideration of unregulated GHG emissions that arise from the domestic coal industry. 

 

CONCLUSION 

Under the current political climate, adoption of the above recommendations is unlikely. The latest 

Energy Strategy emphasises the need to make the most of New Zealand’s energy potential through 

the development of petroleum and mineral fuel resources.
97

 “The Government wants New Zealand 

to be a highly attractive global destination for petroleum exploration and production investment.”
98

 

Therefore it seems unlikely that extra regulation will be imposed on fossil fuel extraction and use. 

New Zealand should follow California in striving for horizontal and vertical consistency between 

high level policy, law, planning and case law. Stronger emissions reduction targets are needed to 

address the high per capita emissions.  

For Greenpeace-like applications, it is high time for the disbenefits of fossil fuel combustion to be 

considered by decision makers so renewable applications are not disadvantaged. RMA regulation of 

GHGs is imperative as the ETS is totally incapable of incentivising emissions reductions.
 99

 For 

project applications where the end use discharge takes place extra-territorially, climate change 

should remain a valid consideration, at least until a global agreement is reached. 
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 Geoff Bertram and Simon Terry The Carbon Challenge: Response, responsibility and the Emissions Trading Scheme 

(Wellington, Bridget Williams Books, 2010) at iii.  


