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Who owns the minerals 
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Steps in the Analysis

Rights under the RMA

Crown Minerals

Private Property Rights

Rights under a Treaty Claim

Materials as Personal Property

Comparative Research

Questions about Law Reform
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Rights under the RMA

water—
(a) means water in all its physical forms whether 
flowing or not and whether over or under the 
ground:
(b) includes fresh water, coastal water, and 
geothermal water:
(c) does not include water in any form while in 
any pipe, tank, or cistern
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Definition under the 
Water and Soil Conservation Act 1967

Natural water means all forms of water (including 
fresh water, ground water, artesian water, sea water, 
water vapour, ice, snow, and water or steam or vapour 
heated by geothermal energy, whatever its 
temperature) that are within the outer limits of the 
territorial sea of New Zealand; but does not include 
water in any form while in any reservoir (not being an 
aquifer) under the control of a public authority and 
used mainly for the water supply purposes of that 
public authority, or while in any pipe, tank, or cistern
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Definition under the 
Geothermal Energy Act 1953
Geothermal energy means energy derived or derivable 
from and produced within the earth by natural heat 
phenomenon; and includes all steam, water, and water 
vapour, and every mixture of all or any of them that 
has been heated by such energy, and every kind of 
matter derived from a bore and for the time being with 
or in any such steam, water, water vapour, or mixture; 
but does not include water that has been heated by 
such energy to a temperature not exceeding 70°C.
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Conclusion under RMA on Materials

The use  of  the  terms  “water”  in  the  RMA  and  “natural  water”  
in the WSCA includes material dissolved or entrained in 
water, and in geothermal water as much as any other kind. 

o Regional council has jurisdiction over those materials 
in water.

o The holder of an RMA water permit has rights to take 
and use the water including those materials (subject 
to the terms of the permit).

o There are good RMA reasons for a regional council to 
exercise its powers in a manner favourable to 
geothermal minerals development.  
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RMA on Water as 
Personal Property

Water in any pipe, tank or cistern is not 
“water”  for  the  purposes  of  RMA  control  
– except as to the regulation of use. 
Such water is the personal property of 
the company. 

Wairakei
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Crown Minerals Act 1991
8 (1) No person may prospect or explore for, or mine, 
Crown owned minerals in land unless the person—
(a) is the holder of a permit granted under this Act 

which authorises the holder to do so, or is 
authorised to do so by the holder of such a permit in 
accordance with the permit, or is otherwise 
authorised to do so under this Act; and

(b) complies with sections 49, 50, 51, 53, and 54.
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Crown Minerals Act 1991
mining—
(a) means to take, win, or extract, by whatever means,—

(i) a mineral existing in its natural state in land; or
(ii) a chemical substance from a mineral existing in 

its natural state in land; and
(b) includes—

(i) the injection of petroleum into an underground 
gas storage facility; and

(ii) the extraction of petroleum from an underground 
gas storage facility; but

(c) does not include prospecting or exploration for a 
mineral or chemical substance referred to in paragraph 
(a) …
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Crown Minerals Act 1991
mining—
(a) means to take, win, or extract, by whatever means,—

(i) a mineral existing in its natural state in land; 

o Plain and ordinary meaning – “take”  “mine”  “by  whatever  
means”.  

o Purpose – unexpressed limits
o Ancillary or incidental effects of another lawful activity.
o Context in the Act – “mineral”;;  oil  and  gas;;  “gold  

fossicking”;;  ss 8(2) & (2A); criminal penalties. 
o Illogical interpretations – preventing an absurdity. 

Result:  “take”  is  broad  language,  and  there  is  nothing  
obvious to narrow it down. 

* (Footnote: minerals once extracted.)
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Crown Minerals Act 1991
That geothermal minerals are 
under the CMA:
o Plain and ordinary meaning 

of  “take”  “mine”  etc.
o Several specific exceptions.
o No exception for geothermal.
o No exception for ancillary.
o Not non-commercial.
o Regulatory duplication is not 

unusual. 
o Looking at the project in an 

integrated way.* 

That geothermal minerals 
are not under the CMA:
o “Take”  must  have  limits.  
o Ancillary, auxiliary, 

incidental operations are 
less likely to be mining.

o Treating waste products is 
not mining.

o RMA permit holders have 
clear rights to extract 
geothermal fluid, and from 
then on it is a chattel.  

* Urban Auckland.
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Crown Minerals Act 1991
Result:
o It is not possible to say with any certainty which 

argument will prevail. The question remains 
unclear. 

o The plain  and  ordinary  meaning  of  “mining”  is  
broad enough to include geothermal mineral 
operations, but the assumption that there is an 
exception can be applied involves a degree of 
uncertainty. 

o The uncertainty produces commercial risk.
o Option 1: live with the risk.
o Option 2: go to court.
o Option 3: law reform. 
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Crown Minerals Act 1991

Consequences of being under the CMA:
o Need a CMA permit
o Transfers need approval; surface rights must 

be acquired in a particular way; fees; 
royalties. 

o Elaborate information disclosure regime.
o Adaptation to geothermal is possible to some 

extent under Minerals Programmes etc.
o Possible claims by an overlapping CMA 

permit holder. 
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Private Property Rights
o Minerals and other materials that are not Crown-

owned are simply part of the land. 
o Bocardo SA v Star Energy UK Offshore Ltd [2011] 1 

AC 380. 
o Nuisance? Unreasonable interference with a 

person’s  right  to  the  use  or  enjoyment  of  land.  
o Groundwater. Old cases: King v Kamo Collieries Ltd

[1937]; Salt Union v Brunner Mond & Co [1906]. 
Difficult to sue someone for extraction of 
groundwater. 

o Extinguishment by statute of private property rights 
to groundwater.

Result: it is unlikely that neighbouring landowner can sue. 



Barrow Green Court, Oxted, Surrey, 
UK, Bocardo v Star Energy (2010)

“the owner of the surface is the owner 
of the strata beneath it, including the 
minerals that are to be found there, 
unless there has been an alienation of 
them by a conveyance, at common 
law or by statute to someone else.”
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Rights under a Treaty Claim
o A claim for rights of geothermal minerals is 

possible. 
o Neither the Treaty nor its principles are directly 

enforceable in New Zealand law.
o The Waitangi Tribunal can only hear claims 

against the Crown; and not new historical Treaty 
claims. 

o The  Tribunal’s  recommendations  are  mostly  
recommendations, which the government may or 
may not accept. 

o Four Tribunal reports have already considered 
geothermal issues. 
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Materials as Personal Property
o RMA  on  “water”  and  the  CMA  on  “mineral.”
o Water that has been appropriated or taken into 

possession is the subject of property, as personal 
property (ie not part of the land).

o The same must follow for anything extracted from that 
water. 

o Can extraction of minerals from fluids be considered 
without regard for the legal basis of the extraction of 
the fluids? 

o The underlying questions of the legality of the 
appropriation or taking are not controlled by this 
status of materials as personal property. 
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Questions about 
Law Reform
o Is the law clear enough to provide 

adequate levels of regulatory and 
commercial certainty? 

o What are the strengths and 
weaknesses of this particular 
policy setting, is it the best policy 
option? 

o What will produce good clear 
stable signals in law? 

o What law reform options exist, and 
what effects will they have on the 
particular matter in hand and on 
the legal system more generally? 

Wairakei
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