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Introduction    

1. The energy industry’s labour market has undergone significant change since the Health 
and Safety in Employment Act 1992 (“HSEA”) came into force in 1993.1   As a result of 
specialised requirements within the energy sector many large operations have moved 
from a permanent workforce model to engaging small to medium sized enterprises 
("SME") for specific projects or periods of time.2  The nature of these engagements 
means that SMEs can be engaged to work for different companies across a range of 
worksites.3     

2. The purpose of HSEA is to ensure the safety of people on worksites and at work.4   
However, under the current drafting, the definitions of legal duty holders are narrow and 
create obligations between parties in defined contractual relationships.5   Company and 
individual duties are restricted by the nature of the commercial agreement in place 
between the parties.  

3. Where concurrent duty holders on a single worksite have differing practices and levels 
of understanding, there is a real risk that parties that do not understand their own safety 
obligations will fail to communicate information regarding hazards and safety processes 
on a worksite, exposing other duty holders and workers to potential risks, and 
undermine their ability to discharge their obligations.   

4. This paper will address: 

(a) concurrent duties in the energy sector illustrated by a case study of a Mighty 
River Power worksite; 

(b) practical challenges with concurrent duties identified by electricity generation 
and distribution companies; and 

(c) a preliminary view on how the Health and Safety at Work Reform Bill exposure 
draft ("Exposure Draft") will assist with improving the energy industry's 
understanding of concurrent duties.    

5. Due to the breadth of the energy sector, this paper refers to case studies from the 
electricity generation and distribution sectors.   

Duties in practice - Mighty River Power Limited 

6. Mighty River Power is one of New Zealand's five main electricity generating companies.    
Mighty River Power's workforce comprises permanent employees and specialist 
contractors.6  This structure results in a variety of concurrent duty holders working 
alongside each other at Mighty River Power's worksites on a daily basis.7  

 
1 Interview with Dave Faville, Consultant Electrical Engineer (the author, Cambridge, 9 November 2013).   
2 As above.   
3 As above.   
4 Health and Safety in Employment Act 1992, s 5. 
5 Holdsworth Group Limited v Department of Labour [1996] 2 ERNZ 559 (HC). 
6 Interview with Dave Faville, above n 1.  
7 As above.  
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7. To demonstrate the complexities presented by concurrent duties, the following analysis 
sets out some of the duties that will be applicable on a single Mighty River Power 
worksite.   

8. In relation to a worksite that is owned and operated by Mighty River Power, the 
organisation's duties under the HSEA include: 

(a) taking all practicable steps to ensure the safety of its employees while they are 
at work (including by providing a safe working environment, ensuring all plant is 
safe for employees to use, ensuring employees are not exposed to hazards,  
and developing procedures for dealing with any emergencies that may arise 
while the employees are at work);8 

(b) ensuring that there are effective methods in place for identifying all workplace 
hazards;9 

(c) taking all practicable steps to eliminate or isolate hazards, or if either of these 
options is impracticable, minimising all hazards;10 

(d) ensuring employees have information and understand the applicable 
emergency processes;11 

(e) provide a reasonable opportunity for employees to participate in ongoing 
processes for improvement of workplace health and safety;12 

(f) record all incidents of serious harm and notify the Regulator;13 and 

(g) taking all practicable steps to ensure that no action or inaction of any employee 
while at work harms any other person.14  

9. Mighty River Power also has obligations to take all practicable steps to ensure that no 
hazard in its workplaces harms any people in the vicinity of the place.  This includes 
visitors, contractors, subcontractors, and their employees.15  Mighty River Power also 
has a duty to ensure it takes all practicable steps to ensure the safety of persons in the 
vicinity of the worksite for recreational purposes.16    

10. In addition to Mighty River Power's duties, all persons and companies engaged on a 
Mighty River Power worksite have duties under the HSEA, including:  

(a) all employees on site (whether employees of Mighty River Power, or of a 
contractor) have a duty to take all practicable steps to ensure their safety while 
at work and that no action, or inaction on their behalf, while at work, causes 
harm to any other person;17 

 
8 Section 6. 
9 Section 7. 
10 Sections 8-10. 
11 Section 12. 
12 Section 19B. 
13 Section 25. 
14 Section 15. 
15 Section 16.  
16 Section 16.  
17 Section 19.  



 

4 
 

(b) all contractors have an obligation to take all practicable steps to ensure none of 
their employees are harmed while on a Mighty River Power site, and that, as 
an employer, they have taken all practicable steps to ensure the safety of their 
employees, and to ensure that no action or inaction of their employees while at 
work harms any other person (including Mighty River Power's staff and any 
other contractors or visitors on the work site); 

(c) a self employed contractor must take all practicable steps to ensure that no 
harm is caused to themselves, or any other person while on the worksite;18 and 

(d) suppliers of plant to Mighty River Power or any of their contractors must take 
all practicable steps to ensure that the plant is safe for its intended use.19  

11. Multiple duty holders and numerous duties can exist concurrently on a single worksite.   
While it is clear that more than one party can have a duty with respect to a single 
operation or worksite, there is no guidance in the HSEA as to the practical steps parties 
should take to mutually meet their obligations.   

12. The lack of clarity or practical guidance results in differing interpretations of what is 
required to discharge duties.  While a large company has an obligation under the HSEA 
to develop an employee participation system, no such obligation exists for SMEs.  The 
differing standards between large companies and SMEs can increase risk and incident 
occurrences on worksites.20  

Judicial guidance on concurrent duties   

13. While the bulk of reported cases under the HSEA relate to sentencing, a small number 
of cases provide guidance as to how concurrent duties should operate in practice.   

14. The Court of Appeal considered the concurrent duties of contractors and subcontractors 
in Central Cranes Ltd v Department of Labour [1997] ERNZ 520 (CA).  The Court of 
Appeal determined that concurrent duties to take all practicable steps exist side by side. 
The principal's duty to take all practicable steps was not diminished by the employer 
having taken all practicable steps.21  The duties under the HSEA are incumbent on each 
and every party.     

15. In Central Cranes a contractor was defending a charge of failing to take all practicable 
steps as a principal, to ensure the safety of any contractors or subcontractors on a 
worksite.  The contractor attempted to defend the charge on the basis it had engaged a 
competent subcontractor and that it should not be held responsible for the actions of 
individuals it was not directly supervising.  The Court set out:22  

The fact that the primary obligation to procure safety rests on the employer does 
not exonerate or diminish the responsibility of other persons in the other 
capacities recognised in ss15 to 19 from discharging the statutory duty imposed 
on them. Section 2(2) could not be more clear... the same duty may at the one 
time be imposed on two or more persons whether in the same capacity or a 
different capacity. 

 
18 Section 17. 
19 Section 18A.  
20 Mighty River Power Limited "Mighty River Power submission" (undated) at 3. 
21 Central Cranes Ltd v Department of Labour 1997] ERNZ 520 (CA), at 528. 
22 At 527-528. 
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16. The Court of Appeal noted that, in certain circumstances, a principal may have taken all 
practicable steps to discharge its duty by engaging a competent contractor to ensure the 
safety of the contractor and its employees while at work.23   This defence was recently 
affirmed by the High Court in Department of Labour v Southroads Limited.24   In that 
case, Whata J emphasised that each case must be determined having regard to the 
specific circumstances and the steps, if any, which it is practicable for the principal to 
take.25    

17. The Central Cranes case also highlighted that what is "reasonably practicable" for one 
duty holder will be different for another.26  The Court of Appeal noted that the HSEA 
does not contemplate equality between duty holders, and that the steps which are 
practicable for an employer to take will not necessary be practicable for a principal.27  
The High Court affirmed this point by noting its approval of the English Court of Appeal's 
interpretation of "reasonably practicable":28 

The question of what is reasonably practicable is a matter of fact and degree in 
each case.  It will depend on a number of factors so far as concerns operations 
carried out by independent contractors; what is reasonably practicable for a 
large organisation employing safety officers or engineers contracting for the 
services of a small contractor on routine operations may differ markedly from 
what is reasonably practicable for a small shopkeeper employing a local builder 
on activities on which he has no expertise.  The nature and gravity of the risk, 
the competence and experience of the workmen, the nature of the precautions 
to be taken are all relevant considerations.  

18. This suggests that the extent of a person's duties is determined by the person’s level of 
influence and control.  However, the size of the duty holder will not necessarily be a 
determining factor with respect to its level of influence.  This was demonstrated by the 
prosecution of a consultant geologist who assisted with the design of a mine shaft in 
which a worker was accidentally killed.29  The Court found the consultant guilty, and 
focused on his failure to communicate information to other duty holders on site that 
would have enabled the other parties to ensure the safety of the mine workers.30   

19. The case law illustrates that the breadth of the duties under the HSEA and the steps 
necessary to ensure the safety of others on the worksite will depend on specific 
circumstances.   

 
Independent Taskforce on Workplace Health and Safety 

20. Following the publication of the Royal Commission's Report into the Pike River Mine 
Tragedy, the Minister of Labour established the independent Taskforce to review New 
Zealand's workplace safety scheme.31  The Taskforce invited feedback on a range of 
issues identified in the Report, including the practical challenges in relation to concurrent 

 
23 Central Cranes Ltd, above n 21, at 529. 
24 Department of Labour v Southroads Limited [2013] NZHC 1620. 
25 At 63.   
26 Central Cranes Ltd, above n 21, at 528. 
27 At 528. 
28 R v Associated Octel Co Ltd [1994] 4 All ER 1051 (CA) at 1063 as cited in Department of Labour v Solid Timber 
Building Systems Ltd HC Rotorua AP464/44/2003 7 November 2003 at [31].  
29 Bellet v X DC Greymouth CRI-2006-018-689, 30 November 2007 at [3-4].   
30 At [73]. 
31 Independent Taskforce on Workplace Health and Safety Report of the Independent Taskforce on Workplace 
Health and Safety (April 2013) at 6. 
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duties, and broader concerns with the current health and safety legislation.32   The 
feedback had consistent themes, including:33 

(a) low worker engagement with health and safety; 

(b) cultural problems related to New Zealand's "she'll be right" attitude to safety; 

(c) the Regulator is under resourced and inconsistent with its application of the 
legislation; and  

(d) the existing legislation is difficult to interpret.  

21. A number of companies in the electricity sector, including Mighty River Power, provided 
submissions to the Taskforce that identified practical issues with concurrent duties and 
recommending improvements to assist with the improvement of New Zealand's health 
and safety regime.34   A key theme in these submissions was the practical difficulty of 
the differing standards between large companies and contractors, and how this can 
increase risk and incident occurrences on worksites.   

22. A summary of four publicly available submissions is set out below, detailing prominent 
issues with concurrent duties, and how some or the companies are responding to these 
issues.   

 
 Vector Limited 

23. Vector Limited is a leading infrastructure provider in New Zealand, including the 
operation of electricity distribution networks.35   Vector's submission focused on the 
challenge of interpreting the current duties as set out in the HSEA.  Vector told the 
Taskforce that the legislation needs to clarify responsibilities and accountabilities for 
health and safety in the workplace.36   

24. In relation to concurrent duties, Vector identified the following concerns:37 

Section 18 of the HSE Act identifies a principal company's responsibilities but 
does not clarify in depth to which principal company must the contracted 
company's documented processes apply. The question is: Who is responsible 
for ensuring that the procedures of contracted companies are safe for 
contractors? It is Vector's view that the contracted company, with whom the 
specialised skills reside, should have the duty to ensure its procedures are 
robust enough to ensure the safety of contractors. The regulations need to 
remove any ambiguities in this relationship. 

25. The submission described the need for clearer guidance to duty holders, possibly 
through approved codes of practice, and sought clarity of a principal's obligations.  
Vector's view was that where a contractor's activities overlap with any other operation of 
the principal company or any other company or contractor activities, a new risk 

 
32 Independent Taskforce on Workplace Health and Safety Safer Workplaces Consultation Document September 
2012) at 83. 
33 Independent Taskforce on Workplace Health and Safety, above n 31, at 21-38. 
34 Independent Taskforce on Workplace Health and Safety "Consultation submissions" (2013) < http://hsta-
skforce.govt.nz/consultation/submissions.asp>  
35 Vector Limited "Our electricity network" (18 November 2013) < http://www.vector.co.nz/electricity>  
36 Vector Limited "Draft submission on Workplace Health and Safety" (16 November 2013) at 7.   
37 At 7.   
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assessment must be completed to outline how the work will be completed safely.38  
Vector considered a copy of site risk assessments must be kept on site and available 
upon request for inspection by the contracting parties and health and safety 
inspectors.39 

26. Vector also suggested New Zealand needs to take steps to improve SME's access to 
competent health and safety advice.40  Vector noted that, particularly for small 
companies, there is no requirement for a company to obtain competent advice around 
health and safety issues.  The submission asks the Taskforce to consider increasing the 
availability of expert advice to SME through education and establishing an expert 
group.41  

Transpower 

27. Transpower owns and operates New Zealand's high voltage electricity transmission 
network.42    

28. Transpower's submission identified that most of its "at risk" workers were not 
Transpower employees, rather, the employees of its contractors, or their 
subcontractors.43  Transpower identified the reason for the risk was due to contractors 
who only occasionally work on Transpower sites being accustomed to lower safety 
standards on non-Transpower sites.44 
 
Mighty River Power 

29. Mighty River Power's submission stated that the health and safety regime should enable 
outcomes, rather than focusing on compliance, and made practical suggestions as to 
how this could occur.45  

30. The company explained that its contractor base provides ongoing challenges and that 
the majority of Mighty River Power's incidents involved small contractors and sole 
traders.46  Mighty River Power has focused its health and safety initiatives across its 
entire workforce, including contractors and employees.  

31. Mighty River Power also highlighted the need to ensure health and safety is not 
sacrificed in order to drive cost down in terms of SME selection, and, like Vector's 
submission, emphasised the need for accessible guidance on how to ensure health and 
safety is being adequately addressed.47  

32. Mighty River Power's submission suggested the system could be improved through 
increased communication between principals and SMEs.  The submission also 
suggested the legislation introduce a requirement on Principals to have to consider the 

 
38 Vector Limited "Draft submission on Workplace Health and Safety" (16 November 2013) at 6.   
39 At 6.   
40 At 5.   
41 At 5. 
42 Transpower New Zealand Limited "Submission on the Strategic Review of the Workplace Health and Safety 
System" (21 November 2012) at 1. 
43 At 1. 
44 At 2. 
45 Mighty River Power Limited, above n 20, at 1. 
45 At 3. 
46 At 3. 
47 At 3. 
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financial and organisational capacity of small companies on their engagement and what 
this means in regards to how they will be managed around health and safety matters.48   

33. Mighty River Power's submission noted that many of its health and safety initiatives are 
focused on standardising contractor health and safety processes, to ensure a standard 
is maintained across its workforce.  A number of these initiatives are in partnership with 
other electricity sector companies through the Staylive initiative, explained below. 49    

Staylive 

34. In 2011, the five main electricity generators (Contact Energy, Mighty River Power, 
Meridian Energy, Trustpower, and Genesis Energy) formed an Electrical Industry health 
and safety group.50  Transpower joined the group in 2012.51  The group's objective is to 
improve health and safety results across their industry through shared standards and 
learning.   

35. One of the group's key goals is to lift the performance of contractors (and sub 
contractors) to ensure that all companies on a worksite have an understanding of their 
duties and the necessary safety standards.  The group has established a common 
model and platform for pre-qualifying contractors and subcontractors to ensure safety 
standards are mirrored across worksites.52  The platform enables contractors to be pre-
assessed against various skills and standards.   

36. This initiative streamlines the engagement process by having one pre-qualification 
standard, while simultaneously increasing the contractors' understanding of their duties 
under the HSEA.   

37. The group's submission encouraged the Taskforce to consider the value of collaborative 
approaches to health and safety, as opposed to solely focussing on enhancing and 
extending legislation.53   

 Taskforce report 

38. The Taskforce Report to the Minister of Labour (“Taskforce Report”) identified a 
number of factors that have resulted in New Zealand's poor health and safety record.  
The Taskforce considered that the overarching problem with the Regulator has been a 
failure to provide the system with sufficient certainty.54  The Taskforce's view was that 
inconsistent application of the law by the Regulator and a lack of guidance resulted in 
New Zealand's poor occupational health and safety record.   

39. The Taskforce stated that the current system fails to make clear expectations of 
regulated entities and duty holders, and the Regulator does not make compliance easy 

 
48 Mighty River Power Limited, above n 20, at 9. 
49 At 2. 
50 Staylive Electrical Industry Health and Safety Group "Staylive submission to the Independent Taskforce on 
Workplace Health and Safety for the Strategic Review of the Workplace Health and Safety System" (22 
November 2012) at 1. 
51 At 1. 
52 At 1. 
53 At 2. 
54 Independent Taskforce on Workplace Health and Safety, above n 31, at 21-38. 
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for the vast majority who want to comply.55  According to the Taskforce, the duties 
should:56  

(a) provide for the coverage necessary to ensure that those people who can 
prevent workplace harm have an explicit obligation to do so; and 

(b) assign the appropriate duties to the appropriate duty holders to ensure that 
their actions are directed at preventing the most workplace harm. 

40. The Taskforce's Report recommended making tailored health and safety information 
more accessible to SMEs.57  This should assist SMEs understand the practical 
implications of their duties.  The Taskforce considered that guidance could come from a 
range of sources, including industry bodies and the Regulator.58  Staylive is the kind of 
initiative that would benefit SMEs and large companies in the broader energy industry by 
creating a forum for dialogue between the parties working in the industry, applying the 
safety standards, on a day to day basis.  If parties are engaged with the development of 
standards, they are more likely to own them.    

41. The Taskforce recommended the Government introduce new legislation based on the 
Australian Model Law ("Model Law").  On 23 October 2013, the Minister of Labour 
published the Exposure Draft that is comprised of large parts of the Model Law, with 
certain aspects adapted for the New Zealand jurisdiction.  

Health and Safety at Work Reform Bill 

42. The Taskforce recommended extending legal duties to all relationships between those in 
control of workplaces by adopting the Model Law's wide duty holder categories: 59 

(a) person conducting a businesses or undertaking ("PCBU");  

(b) officers (including directors and some senior managers); and 

(c) workers (including employees, contractor's employees, and sub contractor's 
employees).  

43. Rather than defining duty holders by an employment or contractor relationship, all 
companies, joint venture partners, and contractors will be covered by the new definition 
of PCBU.60  Under the Exposure Draft, PCBUs have a primary duty of care, so far as is 
reasonably practicable, to ensure the health and safety of all workers engaged by the 
PCBU.61  All PCBUs along a supply chain of labour and plant will have duties to parties 
they are working with.  The idea is to ensure the parties with the ability to provide safe 
environments have an obligation to do so.   

44. The Exposure Draft includes the new duty holder category of "officers".  All directors and 
particular senior management (who have the ability to make significant decisions that 
affect their business) have a duty to exercise due diligence to ensure the PCBU 

 
55 Independent Taskforce on Workplace Health and Safety, above n 310, at 21-38. 
56 At 53.  
57 At 43. 
58 At 61. 
59 Model Work Health and Safety Act.  
60 Health and Safety Reform Bill, Consultation draft, s 5. 
61 As above, s 20.   



 

10 
 

complies with its primary duty of care.62 The due diligence obligation requires officers to 
review and monitor the PCBU's safety performance.  In most cases, officers will need to 
significantly up skill their health and safety knowledge with training, and require an 
increased level of reporting from workers.  

45. The broad definition of "workers" in the Exposure Draft includes employees, employees 
of contractors and sub contractors.63   This definition is intended to reduce confusion as 
to who parties have obligations to.64  As a result of the broad nature of the duties it is 
hoped that PCBUs have an increased understanding of the breadth of the duties, and 
take active steps to meet them.65   

46. The Exposure Draft introduces a new obligation on parties with concurrent duties on the 
same matter to consult, cooperate and coordinate with each other as to how the parties' 
will meet their obligations.66  All parties working on one worksite will now need to consult 
with each other and coordinate how each party will address safety onsite to ensure that 
all duty holders are ensuring the health and safety of workers.  If a PCBU does not abide 
by this duty to consult, cooperate and coordinate, it will be liable to a fine up to 
$100,000.67  If an individual duty holder is charged under this section, they will be liable 
for a fine up to $20,000.68    

47. Like the HSEA, the new legislation is to be supported by supplementary materials, 
including codes of practice and regulations.69  The Regulator intends to commence 
consultation with industry stakeholders once the legislation has been introduced, to 
ensure the first tranche of regulations is ready to be implemented alongside the new 
law.70  As highlighted by the MRP submission, industry involvement will be necessary to 
ensure the guidance is fit for purpose.71   

48. The new legislation is to be introduced to the House in December 2013 and finalised by 
the end of 2014.  The new act is expected to come into force until 1 April 2015.72  Until 
this time, the HSEA will remain in effect.  

Effect on the energy sector 

49. While the form of the new legislation is yet to be finalised, it is likely that the following 
changes will be some of the many impacts that the new legislation will have on the 
energy sector. 

50. Due to its high risk levels, the energy industry must engage with the new legislation and 
ensure it understands what is required under the new duties.  Where the Regulator does 
not provide guidance, the industry should develop its own standards.  The electricity 
sector has demonstrated how duty holders can improve workplace health and safety 
through industry specific initiatives.  Staylive's reduction in incidents demonstrates that a 

 
62 Health and Safety Reform Bill, Consultation draft, s 29. 
63 Ministry of Business, Innovation and Employment "Health and Safety Reform Bill Exposure draft (Parts 1 to 3)"  
(29 October 2013) Health and Safety < http://www.business.govt.nz/healthandsafetygroup/>  
64 As above.  
65 As above.   
66 Health and Safety Reform Bill, Consultation draft, s 5. 
67 As above, s 5. 
68 As above, s 5. 
69 Ministry of Business, Innovation and Employment, above n 63.  
70 Ministry of Business, Innovation and Employment, above n 63.  
71 Mighty River Power Limited, above n 20, at 9. 
72 Health and Safety Reform Bill, Consultation draft, s 2. 
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key to improvement is the engagement of all stakeholders on a worksite, including 
employees and contractors.   

51. Under the HSEA, all employers with more than 30 employees are required to implement 
an employee participation system.73  Under the Exposure Draft, all employers, including 
SMEs with less than 30 employees, will be required to implement a safety system with 
increased employee involvement and training.74  This should increase the health and 
safety awareness of all persons working for SMEs, and in the broader energy 
community.   

52. Energy sector PCBUs will need to review their contractual provisions to ensure health 
and safety consultation and duties form part of contractual arrangements.    Large 
companies and SMEs will be expected to closely monitor employee and contractor 
compliance with safety processes on an ongoing basis.   

53. As a result of the new obligations for officers, senior management and directors are 
required to have an in depth knowledge of health and safety matters and performance.  
This is likely to result in increased resourcing for safety initiatives, as those with the 
capacity to fund such initiatives have a duty to ensure safe practices are in place.   

54. The energy sector must engage with the new legislation to ensure all the relevant 
stakeholders are have the clear and practical guidance that is necessary to create a 
workplace where duty holder acts in accordance with their legislative obligations.   

 

 
73 Section 19C.  
74 Health and Safety Reform Bill, Consultation draft, s 53. 


